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"DEMOCRACY WORK
What Went Wrong
and How to Fix It: A Lawyer’s View

Umer Jjaz Gilani

Pakistan’s constitutional democratic system has all but
broken down. There can be no meaningful conversation
unless we openly and fully acknowledge this very signifi-
cant social fact. {et me give you just two examples of the
k}i)nd of breakdown which I have in mind when I say
this.

While the Constitution promises that power will be
exercised by the “people through elected representa-
tives”, as a matter of fact, we don't have electeg govern-
ments at the federal, provincial or local levels. And it has
been quite a while. Punjab and KPK have been without
any elected provincial government for over a year now.
Sindh and Balochistan and the all-important Federal
Government too are all unelected. If at all there is a
certainty, it is that elections will not happen within the
90—day eriod stipulated in the Constitution. As I write,
it is unclear just how long unelected Caretaker govern-
ments will continue to rule the country and how broad
their mandate is.

It is worth taking a look at the situation of fundament
liberties, which, along with elected rule, represent the
core of our constitutional compact. While the Consti-
tution promises due process and liberty, it is an undis-
uted fact that hundreds of pro-PTT political workers
ave been ‘disappeared’ by the state’s own agents; yet, no
organ of the state, the judiciary included, is in a real and
meaningful sense, willing to come to their aid.

While Pakistan’s de facto situation has always been a
little removed from the de jure; the confident and
sustained departure from constitutionally prescribed
norms which we are seeing at present is of a different
magnitude altogether. ‘We haven't seen something like
this since at least November 2007, the last time some-
one decided to toss the Constitution in the air.

So how did we end up here? How did our democratic
institutions become so weak that they now lie almost
forgotten?

The usual story that we are told is that the breakdown
of our democracy has happened because our system is
nascent; nascent democracies are ‘just like that'. There
are others who put the responsibility for repeated
systemic breakdown on interference by the ‘military
establishment’ and the ‘judicialisation of politics’; yet
others put the blame squarely on ‘corruption’ and
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cronyism’. While all of these explanations are partially
true, there is another side to the story which has never
been seriously considered: constitutional design errors.

In this essay, 1 would like to argue that there are some
serious des1gn flaws in the constitutional scheme which
militate against the strengthening of our democracy for
repeated failure. Unless we correct these flaws, the
system is doomed for repeated failure.
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1. GOVERNMENT BY PARLIAMENT
OR BY WINNING PARTIES?

In a democracy, the idea is that elected folks enjoy an
upper hand over the unelected permanent state off%lcial.
Cirne to think of it, the odds are always against this:
how can a bunch of temporarily elected officials who are
forever hounded by rival political parties enjoy ascen-
dancy over a dlass of state officials who are permanent,
and follow a command and control structure?

The institutional arrangement which has made this
improbable formula— ascendancy of elected, temporary
people over permanent officials — work in some coun-
tries is caﬂeg Parliamentary rule. In this modality, the
winning  politicians (Treasury benches) are = full
committed to work in a collegiate fashion with their
fiercest political rivals (Opposition Benches) while
taking aﬁ significant governmental decisions. This is
why everything from taxation to Iegislation is to be done
not by the government, but rather by Parliament - which
isa coﬂegiate and discursive institution that includes the
fiercest rivals of the government of the day. It is only by
coming together Wit%l their direct adversaries that the
elected folks muster enough power to gain an ascendan-
cy over the permanent an§ more organised state bureau-
cracy.

Unfortunately, our constitutional design doesn't reall
provide a su ﬁciently robust incentive structure Whi(‘ﬁ
would make winning politicians treat their political
rivals as parliamentary colleagues. As a result, the
electoral rivalries continue well after elections and
eventually completely rock all Parliamentary boats.
What are these weaknesses in the incentive structure for
parliamentary rule? Three examples to demonstrate.

= Legislation through Ordinances. One reason
why winning politicians in a parliamentary context find
it essential to bury the hatchet after elections is that the
have to get laws passed. Especially in countries Witi/l
bicamera% legislatures, this requires consensus-building
with rival parliamentary parties. In Pakistan, however,
Articles 89Pof the Constitution empowers the govern-
ment of the day to bring in any legislation without
having to go through Parliament at all. These are tempo-
rary laws but they can be re-promulgated and at the
right time, bulldozed as Act of Parliament. My research
shows that Ordinance-making has emerged as the

rincipal method of legislation; since 1947, the Presi-
dent has promulgated over 2,500 Ordinances, most of
which are about the most mundane topics. As long as
this trap door for legislation remains, it would be used
by governments to avoid the painstaking and patient
d)i]alogue in Parliament.

= Budget-making through Supplementary Grants,
Taxation by SROs. One of the reasons why politicians
who lose el}éctions choose to sit amicably in Opposition
rather than rocking the parliamentary boat altogether is
because sitting in parliament gives them a direct say in

money matters: no tax concession can be granted and no
budget can be raised without being put to vote before
them. In our constitutional scheme, as interpreted by the
courts, neither is true. The government can spend
money first and then get ex post facto approval through
what are known as %upplementary rants. And the

overnment can also grant tax concessions through
%ROS. When all of this this can be done without the
Opposition Benches, why would anyone wish to sit
there? If no one would like to sit in Opposition, how
will Parliament become so strong as to counter-balance
the permanent bureaucracy?

= Borrowing without Parliamentary Approval.
The Constitution clearly states that there can [i)e no
taxation except by or under the authority of the Parlia-
ment (Article 7%/) The idea was that the government
shouldn't be able to raise any money or spend it without
first going to Parliament. But this 1snt happening
because governments are lpcreasmgly relymg on borrow-
ing — from both domestic and international lenders -
instead of relying on tax revenues. Parliamentary
approval is not mandatory for such borrowing contracts.
As a result, each government can conveniently blame its
predecessors for all the bad borrowing and tKen do the
same — without anyone in Parliament ever finding out.

2. PARLIAMENT: BLENDING
DEMOCRACY AND TECHNOCRACY

Another constitutional design issue in a parliamentary
democracy, which we seldom dwell upon, is that of
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competence’: how do we ensure that the elected rulers
who temporarily take charge of permanent bureaucracy
have sufficient know-how for handling the often tricky
business of government? Bear in mund that the sole
credentials ofg the top bosses in a democratically elected
cabinet are: winning elections. Winning elections
recl]ﬁlires skills which have almost nothing to do with the
s

s required for running modern government.

One way in which this design issue can be dealt with is
by structuring parliamentar ‘careers’ and instituting a
ormal Promotion System. So, for instance, it could be
stipulated that each parliamentarian would have to start
his or her career with Membership of one particular
Standing Committee. To encourage winning politicians
to actually sit in Parliament — W%‘\id‘l, at present, they
seldom do — rules could be framed regarding compulso-
ry attendance, induding consequences for non-atten-
ance. Only after having spent one tenure learning
about the affairs of a specific department would a
arliamentarian become el?gible for K/Iinster or Shadow
R/Iinister of that particular department. And finally,
only after having served as Minister or Shadow Minster
could someone be eligible for Prime Minister or Leader
of the Opposition. These are mere possibilities for a
different connotational design. I am delineating these to
highlight the false binary between democracy and
meritocracy which seems to underly our present consti-
tutional design, and is militating against its success.
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3. THE VERTICAL SEPARATION OF
POWER: STRENGTHENING LOCAL
GOVERNMENT

There is now an emer%ing consensus in the Pakistani
intelligentsia that one of the key reasons Whmur demo-
. [ . b
cratic system gets rolled back by the ‘establishment’ every
ten years or so is because it doesn't have sufficiently deep
roots in society. The reason for that is our failure to set
up elected local governments and to devolve some of the
) ) et :
state’s functions — municipal affairs, health and educa-
tion, etc. — to them.

One of the reasons for this state of affairs is that when-
ever empowered and elected local governments were set
up, they were soon rolled back by rival political forces in
provincial assemblies. What few bother to mention is
that these roll backs happened so easily because our
Constitutions — Government of India Xct, 1935, the
1956 Constitution and the 1973 one — contained
hardly any protections for local governments. These
constitutions — almost half of Whic%) are devoted to
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charting out centre-province relationship, are remark-
ably quiet about the powers and structure of local

overnment. This is one of the key reasons behind the
weakening of local governments.

CONCLUSION

Let me end this article on a sanguine note. The good
thing about attributing the present failure o#g our
democracy to constitutional design flaws is that it opens
the door of hopes. Constitutional design flaws can be
identified through scientific analyses; and they can be
readily fixed through an informed, mobilised and Iarge
enough reform constituency. Also, I have no qualms in
admitting that when it comes to grand questions like
this one, the lawyers’ lens is not the only one. But it is
equally important to realise that the legal or constitu-
tional perspective is an important part of the equation
which political scientists and economists ignore at their
own peril. I would therefore like to take this opportunity
urge other legal experts to dwell on the subject of how
we got here and to propose ideas for how we can still
make our democracy work.

The author is an Advocate of the Supreme
Court of Pakistan.
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